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Before BAUER, KANNE, and SYKES, Circuit Judges.SYKES, Circuit Judge.  Thelma Figueras, a native andcitizen of the Philippines, entered the United States in2002 with her husband and two children. All four over-stayed their visitors’ visas. In 2006 Figueras filed anapplication to adjust her status to that of a lawful perma-nent resident based on her employment as a registerednurse. The Department of Homeland Security denied herapplication and initiated removal proceedings. Figueras



2 No. 08-3367tried to renew her application during the removal pro-ceedings, but the immigration judge (“IJ”) held that shehad abandoned her application because she failed tosubmit the required documents 14 days before her hear-ing. In fact, Figueras’s attorney had filed a motionfor a continuance a month before the scheduled hearingin order to obtain the documents establishing Figueras’seligibility to adjust status. The IJ, mistakenly believingthat the motion had been filed by an attorney who hadnot entered an appearance in the case, disregarded themotion. Rather, at the scheduled hearing on the merits, theIJ declared the adjustment application abandoned andordered the petitioners removed.On appeal the Board of Immigration Appeals (“BIA”)assumed that the IJ had abused his discretion indeclining to rule on the motion for the continuance.However, it held that the error was harmless becauseFigueras was ineligible for adjustment of status. In soholding, the BIA failed to consider the additionalevidence of Figueras’s eligibility to adjust status that shesubmitted on appeal—evidence that the IJ’s error hadeffectively excluded from the record. Figueras petitionedthis court for review, arguing that the BIA violated herright to a reasonable opportunity to present evidence ofher eligibility. We agree. Under 8 U.S.C. § 1229a(b)(4),Figueras had a right to a reasonable opportunity topresent her evidence of eligibility for adjustment ofstatus. The BIA violated this right by refusing to eitherremand the case to allow the IJ to consider her additionalevidence or ruling on the merits of her claim as a matterof law. Accordingly, we grant the petition for review andremand for further proceedings.
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Her employer did not file a visa petition on her behalf1until March 2006.The record appears to show that Aquilino Figueras, Mr.2Figueras’s grandfather, is a naturalized U.S. citizen. After(continued...)

I.  BackgroundAfter overstaying her visitor’s visa by more than threeyears, Thelma Figueras filed an application with theDepartment of Homeland Security (“DHS”) in 2006 toadjust her status based on her employment as aregistered nurse. See 8 U.S.C. § 1255(a). She named herhusband, Danilo Figueras, and two children as derivativebeneficiaries of her application. DHS denied Figueras’sapplication in 2007 for three reasons: (1) she failed tosubmit her nursing credentials in time; (2) she was ineligi-ble for adjustment of status because she had overstayedher visa, see 8 U.S.C. § 1255(c); and (3) she could notescape the consequences of her illegal status by invoking8 U.S.C. § 1255(i) because she was not the beneficiary ofa visa petition filed before April 30, 2001.  DHS1then initiated removal proceedings against each of thepetitioners.At the removal hearing before the IJ, the Figuerases’attorney requested additional time to explore any re-maining avenues of relief. Specifically, he noted that thepetitioners may be eligible for adjustment of statusthrough Danilo Figueras, who was listed on an I-130 formfiled by his grandfather on behalf of his father and ap-proved in 1977.  The IJ granted the Figuerases a three-2
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(...continued)2becoming a citizen, Aquilino filed an I-130 form (a petition foran alien relative) on behalf of Lauro Figueras, his married sonwho still lived in the Philippines. The I-130 also listed DaniloFigueras, Lauro’s minor and then-unmarried son, as a benefi-ciary. The petition was approved in 1977. Lauro immigrated tothe United States and soon thereafter became a lawful perma-nent resident. Danilo remained in the Philippines and marriedThelma before coming to the United States in 2002 on avisitor’s visa. Thelma Figueras argues that she is eligible foradjustment of status through her husband’s “grandfathered”status, but does not further explain how her husband’sstatus might confer eligibility on her and her children.

month continuance and set the merits hearing for August22, 2007. He required the petitioners to submit theiradjustment applications, any supporting documents, andtheir merits brief by August 8, 2007. On July 20 theFiguerases filed a motion for a continuance, requestingmore time to collect the necessary documents. The IJ didnot rule on the motion because he mistakenly thought ithad been filed by an attorney who had not made anappearance in the case. Accordingly, by the time ofthe merits hearing, the Figuerases had not producedtheir adjustment applications or any supporting docu-mentation. The IJ held that they had abandoned theirapplications and ordered them removed.On appeal, the BIA affirmed the IJ’s order of removal,but on different grounds. It assumed without decidingthat the IJ had abused his discretion in declining to ruleon the Figuerases’ motion for a continuance. However,



No. 08-3367 5the BIA held that the error was harmless becauseThelma Figueras, the principal applicant, had overstayedher visa and was thus ineligible to adjust her status. See8 U.S.C. § 1255(c) (aliens who fail to maintain a continu-ously lawful status in the United States are not eligiblefor adjustment of status). Furthermore, the BIA con-cluded she did not qualify for adjustment under 8 U.S.C.§ 1255(i), which waives any period of illegal stay in theUnited States if a visa petition was filed on behalf of thepetitioner on or before April 30, 2001, because her em-ployer did not file a visa petition on her behalf until2006. The Board noted Figueras’s argument that shemight be eligible to adjust status through her husband’salleged grandfathered status but refused to considerher evidence on this point because it had not been sub-mitted originally to the IJ. The BIA then dismissed theappeal, and Figueras petitioned for review.
II.  DiscussionFigueras first challenges the IJ’s refusal to rule on hermotion for a continuance, arguing that the refusal consti-tuted an abuse of discretion. The focus of this argument,however, is misplaced. The BIA subsequently issued anindependent decision that assumed error on the IJ’spart and went on to decide the merits of Figueras’s ap-plication. When the BIA issues an independent opinionthat does not merely adopt or supplement the opinion
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We have previously held that continuance decisions fall3within the jurisdictional bar of 8 U.S.C. § 1252(a)(2)(B)(ii). IqbalAli v. Gonzales, 502 F.3d 659, 663-64 (7th Cir. 2007). Figuerasbriefly argues that her case comes under the rule laid out inSubhan v. Ashcroft, 383 F.3d 591 (7th Cir. 2004). Subhan standsfor the proposition that we can review the denial of a continu-ance motion when that denial effectively nullifies the alien’sstatutory opportunity to adjust status. This jurisdictional issuesimply is not implicated here. As we have noted, rather thanaffirm the IJ’s decision to deny the continuance, the BIA as-sumed this denial was error and addressed the merits ofFigueras’s application, albeit without addressing her addi-tional evidence. Subhan does not apply in this situation. See,e.g., Garcia-Casiano v. Mukasey, 258 F. App’x. 30, 32 (7th Cir.2007) (holding that a case does not fall within the Subhanexception if the BIA acknowledges error by the IJ and decidesthe case on different grounds). That is, we have the merits—notthe propriety of a continuance decision—before us on thispetition for review.

of the IJ, we review the BIA’s superceding opinion only.3Moab v. Gonzales, 500 F.3d 656, 659 (7th Cir. 2007).Next, Figueras argues that the BIA violated her due-process right to a fair hearing by refusing to considerher additional evidence on appeal. We have repeatedlystated, however, that statutory claims should comebefore constitutional claims. Aliens have a statutory rightto a reasonable opportunity to present evidence in theirfavor, 8 U.S.C. § 1229a(b)(4), and proceedings whichcomply with statutory and regulatory requirements alsosatisfy due process. Rehman v. Gonzales, 441 F.3d 506, 508(7th Cir. 2006). “We have cautioned against ‘leading with



No. 08-3367 7an open-ended due process argument’ and advised that‘[a]liens should stick with claims based on the statutes andregulations unless they believe that one of these rulesviolated the Constitution or that lacunae in the rules havebeen filled with defective procedures.’ ” Pronsivakulchaiv. Gonzales, 461 F.3d 903, 907 (7th Cir. 2006) (quotingRehman, 441 F.3d at 509). The proper inquiry—and theone we undertake here—is whether the BIA violatedFigueras’s statutory right to a reasonable opportunityto present evidence in her removal proceeding. See 8 U.S.C.§ 1229a(b)(4).The question whether the BIA violated this statutoryright is a question of law that we have jurisdiction toreview. 8 U.S.C. § 1252(a)(2)(D). Here, the BIA dismissedFigueras’s appeal instead of either remanding the case tothe IJ to consider her additional evidence of eligibility orruling on her alternative theory as a matter of law. TheBIA justified its dismissal by stating that Figueras did notpresent this evidence to the IJ and that the applicableregulations bar the BIA from considering new evidenceon appeal. See 8 C.F.R. § 1003.1(d)(3)(iv).It is true that the relevant regulations prohibit theBIA from engaging in fact-finding on appeal, but theyalso give the Board authority to remand a case to the IJ ifadditional fact-finding is necessary. Id. Here, the BIAbegan its analysis by assuming that the IJ had abusedhis discretion by refusing to consider Figueras’s motionfor a continuance. Figueras needed the extra time togather evidence of the alternative ground for hereligibility to adjust status. Having assumed that the IJ



8 No. 08-3367had wrongfully refused to give Figueras more time tocollect this documentation, the BIA could not then faultFigueras for failing to submit all her evidence to the IJin the first place. Rather than simply dismissing theappeal, the BIA should have either remanded the case toallow the IJ to consider the additional evidence or ad-dressed her alternative ground for eligibility as a matterof law.The government argues that remand was inappro-priate because Figueras never filed a motion to remand orreopen the proceedings before the IJ. See 8 C.F.R.§ 1003.1(d)(3)(iv) (a party requesting additional fact-finding “must file a motion for remand”) (emphasisadded). As we have noted, however, the BIA also has theauthority to remand a case sua sponte if further fact-finding is necessary. Id. (“If further factfinding is neededin a particular case, the Board may remand the pro-ceeding to the immigration judge . . . .”). The properremedy for the assumed error was to remand the caseto permit Figueras to present her evidence to the IJ inthe first instance. Alternatively, the BIA could haveaddressed, as a matter of law, Figueras’s adjustmentapplication under her proposed alternative theory ofeligibility that hinged on Danilo Figueras’s status. TheBIA’s failure to do either was erroneous.The government also argues that Figueras forfeited herargument concerning her eligibility to adjust throughDanilo Figueras by failing to develop it sufficiently. It istrue that Figueras gave this argument rather cursorytreatment in the proceedings before the BIA, as well as
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The BIA noted Figueras’s limited development of her alterna-4tive argument but did not decide the appeal on this basis.Rather, at the end of its opinion, the BIA wrote: “Moreover, therespondents implicitly argue, without any citation to supportinglegal authority, that a lead applicant for adjustment of status,who is otherwise ineligible for adjustment . . . may becomeeligible . . . because a derivative applicant for adjustment ofstatus is allegedly the derivative beneficiary of an adjustmentapplication filed on his father’s behalf.” (Emphasis added.)The BIA then dismissed the appeal without further discussionor analysis of the issue.

before this court. She has not fully explained how she iseligible based on her husband’s “grandfathered” benefi-ciary status. However, the BIA dismissed Figueras’sappeal not because she had failed to develop this argu-ment on appeal but because she had not produced evi-dence to support it before the IJ.  That she did not do so4was attributable to the IJ’s error in disregarding hermotion for a continuance and deeming her adjustmentapplication abandoned. Accordingly, we think thedecision to accept or reject Figueras’s alternative theorythat she and her family are eligible for adjustment ofstatus should be made by the agency in the first instance,on an appropriate record.In addition to showing error, however, Figueras mustalso show prejudice. Rehman, 441 F.3d at 509. As ourdiscussion thus far makes clear, Figueras was obviouslyhindered by the BIA’s refusal to either remand the caseto allow the IJ to consider her additional evidence ofeligibility or rule on her alternative theory as a matter



10 No. 08-3367of law. As it stands, it is unclear whether Figueras’sadditional evidence would establish to the agency’ssatisfaction that she is eligible for adjustment of status.However, once the BIA assumed error on the part of theIJ in disregarding the motion for a continuance, Figueraswas entitled to have either the IJ or the BIA assess heralternative theory of eligibility on the merits. If the IJhad received and considered her additional evidence, hemay have found her eligible for adjustment of status, andthe rest of the family along with her. See Boyanivskyy v.Gonzales, 450 F.3d 286, 294 (7th Cir. 2006). Likewise, if theBIA had considered her proffered alternative basis foreligibility, it may have held that she had a viable theoryand remanded to the IJ for further fact-finding. True,the BIA might have determined that the additional evi-dence was insufficient, as a matter of law, to renderFigueras eligible for adjustment of status. Either way,Figueras was entitled to have either the IJ or the BIArule on the merits of her alternative theory of adjustmenteligibility.Accordingly, we GRANT the petition for review,VACATE the BIA’s decision, and REMAND for furtherproceedings.
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